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MUNICIPAL LAW — LIENS — lien was unknown, must be 
he ; s \ Act, N. J. ». strictly -Onstrue Oo strictly 7 ‘i aes 
The Trust Fund Act J. S. strictly « rued. To strictly NEWARK, A) 




















24:44-147 or 148, which pro- Statute is to con- 
des that payments to a con- using the words 
tractor under a contract for ges’ there were in- 
public improvement shall con- tended to be included only such 
stitute a trust fund in his claims as were the proper sub- 
for payment of all ject of liens under the ot two 

,ims for labor, materials and ts. The result of a ding 
her charges incurred in con- therwise ould be ) permit 
nection With performance of persons ) have no claims 

contract, applies only to 1 


such claims as were the prop- 
er subject of a lien under the 


icipal Mechanics Lien Act th 
Bond Act and does not detrime 
a claim for insurance 


Mur 


r tne 


clude n 
premiums due from the con- f 
ractor nN 


STATUTES — Statutes creating +1€N 
ens in derogation of the com- Sin 
yn law are to be strictly con- to the b 


strued 


> Tr ust 


sary to decide 














n her e act applies to funds 
Se ¢ : March paid to a contrac e surety 
of : hancery arog | = er, it is probable, under 
Agency v. Continental Casualty. ne Goctrine of equitable sub- 
Fe int , 1G Gallop, 0gation, that the surety’s claim 
: det ¢ uis Auer- “WOuld be superior to plaintiff's 
; a faim even if the latter were 
be n the class protected by 
Trust Fund Act 
co: Judgment f ndan 
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’ 5 a right to 1 State v. Croland et al (A-621-57 
co Int Of the unpaid decided March 23. 1959) 
pre def t 
of a seal R ( t id di- 
cei ntr : y nd qa entry of 
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i“ r : ; etting corpora- 
a t urer to defraud corpor- 
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an l er had not 
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an ti rime in- 
ber ser ] damage iz to cor- 
Its tior d fraudulent intent 
“ot irer toward corporatior 
Held: ¢ ff’s content 
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insubordin- 
He filed 
P court al- 
r I 1ittee 
b 
d proces: 
d ked isdiction because 
Its creatine liens in der had been served on 
¢ nn ate ee | PY for other defects. His 
i common la 
€ right to a mechanic’s Continued on page 9, col. 3) 
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Pass on Meaning of 
“Loading or Unloading’ 
Clause In Policy 


Court of Appeals for 
eld that 


Ullc 








n Ist 1 by a pedes- 
trian v t iver open- 
ed a cellar d er a bar- 
rel of beer v ad remov- 
ed from the truck to the side- 

ilk, is n > erage 





D1ITY pol icy 

nsylvania 
JE] I a “load- 
10ad : iause CuS- 





y such pol- 

The made in 

n opinion by K iner, C. J. in 
Kaufman et I rty Mutual 











The case urt in- 

ved pol in Penn- 

ivanla a t in tnat 

tate. Hol jer Erie v 

Tompkins, t ition as 

to the meani f tl ‘lause in 

1tomobil hich ex- 

e OF 1 ided coverage 

whil € loadi inloading”’ 

the vehicl verned by 

Pennsylvania 1e court 

found the Pennsylvania law to 
be 

To bring t ent within 

the ‘loadin nloading’ 

ause OI tne ] ere must 

be a conne n the ac- 

ni + the ve- 

le mus 

( nnected 

k ing; or it 

lve factor 

t that cov- 

I ‘an act 

use of the 














here there w nnection 
between the the truck 
nd the accider 

oaches i! ler jurisdic- 

onstr policy 

provisions include the coming 

to rest” and e€ opera- 
tions doctrir 


Two Bergen Bar Members 
on Freeholders Advisory 
Committee 


Two member 
County Bar As 
L. Bertini, p 
Court Ju 


Bergen 
ion, , Charles 
ident, and County 
Arthur J. O'Dea 


























have be Nn é nted to a special 

: y 
the The 
COX to 
maa nine th Bergen 
County Ja be enlarged, 
what addi penal accom- 
modations are need and the 
most practica t 


Schettino and 
Hail To Be Initiated Into 


Supreme 


hettino will be 
and State At- 
1 David D. Fur- 


Inn of Phi Delta 
Legal Fratern- 
ner at 7 p.m. 

1 Essex 


New 
president, 
vishing 





Report Of The New Jersey Supreme 
Court's Municipal Court 
Committee 
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TO THE HONORABLE THE A. COURT RULES 
CHIEF JUSTICES AND THE Rule 3:10-2. Appeals; How Taken 
; ASSOCIATE JUSTICES OF (N.J.S. 224:2-27. Fees on ap- 
THE SUPREME COURT OF peals to County Court, Law 
NEW JERSEY: Division) 
The Committee has considered The initial step in taking an 
problems and sugges from uppeal from 
members of the Bar, magistrates - 70 
judgment 


a municipal court 
111C a 

7 ne county court 
and municipal court personne ces paths 


1 and various governmental agen- the filing of the notice of appeal 
cies and officers. The Committee in duplicate with proof of service 
has also considered various Py filing same with the munici- 
matters raised at the Judicial pal court which must then for- 
Conference of Magistrates held ward a copy of the notice to the 


tlons 


is 


on November 7, 1958, and at the clerk of the county court for 
Mid-Year Meeting of the State docketing. The municipal court 
Bar Association on November 14, must also send to the county 
1958, as well as matters which eourt the items set forth in 
have come to the attention of Rule 3:10-4 (the complaint, 


the Administrative Office of the 


Courts. 


tran- 
the 
the 


exhibits and 
docket) and 

apply to 
an order fixing 


judgment, 
seript of the 
atilobiercoegp must 





- Passaic Bar Favors 
Abolishing Capital 


county court for 
the trial Gate and notify the 


prosecuti attorney of the date 


Punishment fixed (Rule 3:10-8). In many in- 
era stances the county clerk finds 


that the defendant has neglected 
to pay the various fees required 
by N.J.S. 22A:2-27 as for example, 


The Passaic County Bar Assoc- 
— has announced that its 
members, by a vote of 180 to 142, 


aes : $2? 00 for filing the notice of ap- 
ace abolition of capital pun- °<~) OF ABS ii ; Se 
is} - - i : -— peal, $2.00 for filing application 
shment he vote ws » re- : , Rey 
ret e Vere Was ener fix the trial date and $1.50 for 


sult of a poll of the entire mem- ¢) 





whether 


i filing order fixing the trial date. 
bership of the association, taken Some of the other authorized 
on a secret ballot, after prior fees are: $2.50 for order dismiss- 
debate and consideration of the ing the appeal, $2.00 for hearing 
matter at association meetings. the appé ind $.50 for signing 

The ballot contained two ques- : 
tions: the first whether the as- 
sociation should take any stand ca 
on the matter and the second - eh 
‘t the appeal and does “not 


capital punishment 








should be abolished. On the first ay al I 
question the vote was about 200 ui tt 
to 50 in favor of taking a stand cen: DS 
and on the second the vote was n preparl 
180 for abolition and 142 fo) wee yun tr nu 
tention of capital punishment. °" ®Ppeai a ee ee 
Some 200 member abstained County co u s req uired to dockes 
from voting on each question. the case, have it dismissed 01> 
fi to prosecute the appeal 
an return the record to the 
Essex Bar Program municipal court. It is also very 


to require the de- 











Tonight Provides impractical 

H 14; ° fendant to make separate pay- 

Diversified Material sriin ae Ghana psec 

it ; as the appeal progresses and 

A highly controversial] subiect +3 ‘ Ld beget 

ea SONS rsial subject iyst as impractical for the clerk 

Is scheduled for discussion at of ‘ounty court to check on 

the Essex County Bar Associa- ,,,., ccomitaad ts when they are 
tion dinne Se tees t rte qi pa nh W I) 5 

Pain mace saa ang tomignt at not made and to note them when 

the Down Town Club when An- i170 ore ma 


New York Times 
Washington, D. C., 
Pressman, NBC com- 


thony Lewis, 
re 


Norte + 
reporter a 


and Gabe 


The rule 
provide 
al filed 


Recommendation: 
should be amended to 
notice of 


if 


mentator and vresident of the that the ippe 
Radio and TV Newscasters As- With the municipal court must 
sociation, speak on “The Press be accompanied by payment of 
and the Courts.” the proper filing fee which must 
Prior to the meeting the Pro- then be forwarded by the mu- 
e pee nicipal court to the clerk of the 


bate and Taxation Committees ae, - 
county court with the notice of 


will jointly conduct a discussion : ; 
5:15 Pl | } a a] Ihen the tice of ap- 
from 5:15 P.M. to 6 P.M. based on @PPEa} When the notice of ay 
; proper filing fee are 


9) ann 
eine ae) DOAL Ane 
Osa y v . + + 
: received by 


State Street Trust Com, 
United States of America, de- 
cided by the United States Cir- 
cuit Court of Appeals, First Cir- 
cuit, on January 23, 1959. This is 
both 


the municipal court 
the court should mar¥ the filing 
1e notice of appeal 
prover filing fee does 
pany the notice of ap- 


date 
When 


not accom 


on the 


the 
CNe€ 


an important decision in 

} \ —— neal t¢t > iPingl ONT S ’ 

the tax and probate fields. Pe he municipal urt should 
mark thereon the date it is re- 


Samuel J. Foosaner and Wood- 
ruff J. En wil] lead the 
discussion. 

Another panel discussion will 
be conducted from 5 to 6 P.M. by 
the Jorkmen’s Compensation 
pelos on the role and func- 
tion of the medical-legal expert. 
The panelists will be Deputy Di- 
rector Samuel S. Ferster of the 
Division of Workmen’s Compen- 
sation, Alexander Avidan, Arthur 
Mead and Guy H. Haskins, Jr. 

Dinner will be served at 6:30 
P.M., following the conclusion of 
the two panel discussions. The 
principal program will be pre- 
sented after dinner. 


th return the 
attorney for the de- 
defendant with a 
roper filing 


ceived and forthwi 
notice to the 
fendant or the 
notation as to the p 
fee. 

N.J.S. 22A : 2-27 
amended to provide that on ap- 
peals to the county 


nty court from a 
municipal court 


g lish 


should be 


a filing fee of 
$10.00 be paid to the municipal 
court and forwarded to the clerk 
of the county court with the no- 
tice of appeal in lieu of all other 
filing fees. In addition the county 
court should ve authorized to 
assess costs not to exceed $10.00 


1) 


(Cont inued on page 5, col. 
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DIGESTS OF RECENT OPINIONS 





EXECUTION ALIMONY 
MAINTENANCE — While an 
order for alimony or mainten- 
ance does not have the attrib- 
utes of a final judgment and 
no execution can be _ issued 
thereon, a judgment for ar- 


| support. Defendant defaulted in 


support payments in Feb. 
and made no support payments 


thereafter. In Nov. 1951 plaintiff | 


filed a complaint alleging the} 
default and arrearages and an 


|} order to show cause was issued 


rearages of alimony or main- | 


tenance when docketed in the 
clerk’s office has, by virtue of 
N. J. S. 2A:16-18 all the attrib- 
utes of a judgment at law and 
execution can issue thereon. 

JUDGMENTS — EXECUTION — 
In general courts have power 
to control their own judg- 
ments and the manner of en- 
forcement thereof. 

—The Chancery Division has 
power in matrimonial cases to 
limit the manner and method 
of collecting arrearages of ali- 
mony or maintenance which 
it adjudges due. 

ALIMONY — MAINTENANCE — 
The Chancery Division has 
discretionary power in enter- 
ing a judgment for arrearages 


in alimony to limit same to 

such amount as it deems 

equitable. 

Digested from an opinion by 
Schettino, J. A. D. rendered 
March 23, 1959. Appellate Div. 
Welser v. Welser. For appellant— 
Robert J. Jerome (Carl & Wm. 
Abbruzzese, attys). Morris N. 
Hartman, amicus curriae. 


In 1946 plaintiff secured a de- 


cree of separate maintenance 
which provided among other 
things for payment to her by 


defends unt of $15.00 per week as 
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| $5,685.00, but that arrearages 
would only be allowed for 1 year | 


for an accounting thereof and 
for an execution to issue for the 
amount found due. The matter 
was not moved however, until 
May 1957, 
ing in April 1958 after which the 
trial court found defendant was 
in arrears 379 weeks or a total of 


prior to May 1957, totaling $1,605 
and the other arrearages ex- 
tinguished. The court further de- 


nied plaintiff the right of execu- | 


id directed that the $1,605 
rate of $5.00 per 
of the 
prevl- 


Was 


tion ar 
be paid at the 
week plus a continuation 
$15.00 support weekly as 
ously ordered. Judgment 
entered accordingly a and record- 
ed in the civi docket of 
Superior Court pursuant 
N. J. S. 2A:16- 
Plaintiff appeals 
court had 
ecution once it 
urages due and that 
was entered on the civil 


= 
il law tne 


conten 
no auth 


ding 
ority y 
fixed | 


(1) the 
deny 
arres 


to 
the 


amount 


judgment docket (2) the cour 
erred in not awarding the full 
arrearages Of $5,685.00. 

Held: R.R. 4:74-1 provides that 


process to enforce a 


other than for 


1951 | 


and came on for hear- | ‘ 


judgment | 
alimony or main- | 


} 


tenance, shall be by execution 
except where the court other- 
wise orders. This rule denies ex- | 
ecution on an original and con- 
tinuing award of alimony or 
maintenance, which remains | 


subject to modification and cor 
trol by the court. However, it 
does not deny such aia 
where arrearages alimony or 
maintenance have been 
and a judgment entered thereon 
In such case, the judgment 
final judgment 


arrearage is a 
with all the attributes of a judg- 
by virtue of 


oI 
for 


| 
ana 


ment at law 
N. J.S. 2A:16-18 may be entered 
in the court judgment 
and thereafter have the same 
force and effect as a judgment 
at law, with the right of execu- 
tion thereon. R.R. 4:74-1 imple- 
ments this statute procedurally 
ut this does not aid 
tiff here because a court has 
the power to control its 
judgment and the instant 


own 
judg- 


recital 


ment contained the 
that the amount be paid at 
the rate of $5.00 per week 
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TITLE 
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TITLE INSURANCE 
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an No 7 
enth Ave. Newark 7, N. J. 


HUmboldt 2-3900 


fixed | 


docket | 


plain- | 


| | While the method of payment is 
|not part of this judgment, it 
does go to the matter of pay- 
ment or execution. Historically, 
the court of equity controlled its 
own judgments and the general 
rule is that every court having 
jurisdiction to render a particu- 
lar judgment has inherent pow- 


er and authority to enforce it 
and to exercise reasonable con- 
} trol over such enforcement. 


In matrimonial cases the pow- 





'er of the chancery division to 
imit the manner and method 
of collecting arrearages is a sal- 
itary principle of equity and the 





court here quite properly 
would not permit plaintiff to en- 





force a technical legal right to 
the unconscionable injury of a 
' defendant 
Past due installments of sup- 
port and maintenance are sub- 
to the control of the court 
eve o the extent of annulling 
order ab initio and elimin- 
ating all accrued arrearages. On 
he facts here involved the 
yurt fairly exercised its discre- 
tior ; g¢ the award and 
uaemer! i 





INSU RANCE —_ Peecteiee in de- 
lineating coverage in standard 
fire insurance policy that in- 
surers liability is to the extent 
of cash value of the property 
at time of loss but not exceed- 
ing cost of repair or replace- 
ment with material of like 
brand and quality “... without 
allowance for any increased 
cost of repair or reconstruc- 
tion by reason of any ordin- 
ance or law regulating con- 
struction or repair does 
not exclude liability for a con- 
structive total loss where 
municipal ordinance bars “re- 
storation” or “repair” of the 
property which could other- 
wise have been repaired or 
restored; such provision re- 
lates only to increased cost of 
repairs. 

—In the absence of a contrary 
provision in the policy, if by 
reason of public regulations 
rebuilding is prohibited the 
loss is total though some por- 
tion of the building remains 
which might otherwise have 
been available in rebuilding. 

—Policy exclusion excluding 
liability for “loss by fire 
caused by order of any 
civil! authority does not 
exclude liability for loss caus- 
ed by ordinance barring re- 
construction after a fire re- 
sulting from other causes. 

—Appraisal provision in fire 
policy does not contemplate 
submission to appraisers of 
questions of law and _ their 
award does not bar claim of 
constructive total loss where 





they fixed amount of partial 
loss. 

from an opinion by 

A. D. rendered March 

Appellate Div. Fein- 

bloom v. Camden. For appel- 






lants Samuel A. Gennet. For 

respondents George B. Gel- 

man (Garven, Gelman & Hol- 

nder, attys) 

A fire destroyed more 
5( value of the mater 
ylaintif t's frame building 

1 ordina nee forbade 

frame building 


extent unl 
© was made 
building code 

que the building 
fact be restored a 


ess 


to 


nee; 





As a conse 





10t in 





or 








with m 
quality fc 

court found tl 

there had en a 

i total loss” t 

| which had an actual value in 
excess of the $18,000 insurance 
i}and hence entered judgment for 


| plaintiff for $18,000. Defendant 


appeals and plaintiffs cross ap- 


peal from the refusal of the 
court to allow interest on the 
$18,000 from 60 days after they 
filed proofs of loss. 

Defendants first contend that 
under the language of their pol- 
icies their liability was limited 
to the repair cost of $12,600. They 
also contend there was an ap- 
praisal and award under the 
policy of $12,600 which was 
binding on plaintiffs. 

Held: In the absence of a con- 
trary proviain in the policy, the 
general rule is that if by reason 
of public regulations rebuilding 
is prohibited the loss is total, al- 
though some portion of the 
building remains which might 
otherwise have been able in 
rebuilding. 

The policies here 
in the New Jersey standard form. 

Defendants first point to the 
provision reading that the policy 
insures to the extent of the act- 


avail 


involved are 





























ual value of the property but not 
exceeding the “cost to repair or 
replace with material of like 
<ind and quality without al- 
lowar for any increased cost 
of repair or reconstruction by 
reas any ordinance or law 
regulating construction or re- 
pair 
This language does not ex- 
lud y for a constructive 
ta here present 
n t it does not 
Ly ia be liable 
r los: yperation of 
ordinance or law ‘but merely 
that no all will be made 
for the increased cost of repair- 
ing or reconstructing. It aoee 
nc e to the definition of < 
total loss, nor to exclusions bration 
coverage but only to the extent 
of payment in the event of a 
partial loss. It S no applica- 
tion where the loss is total. that 
i sre reconstruction or re- 
is impossible. In such case, 

here is nothing to which to add 
increased cost” and the liabil- 
ty of the company then is the 
actual cash value of the proper- 
ty as of the time of the fire. 


the 


Secondly, the quoted language 
included in the section of 
ndard policy dealing with 
ons aged COV erage but 


section 


1s not 


the st 


in 
in 


except 


ptl¢ 





extent of pay 
portant wher 













cases TIeé 
C herei licy had 
said the insured not be 
ible f IC ( 1ed by or- 
view of 
r exclusionary 
7, relied on 


luded in 











Thirdly, the language here 
used and adopted in our stand- 
ard policy in 1944 had appeared 
for many years prior thereto in 
policies throughout the country 








1 great weight of author- 
yh construed it as not ex- 
uding liability for a construc- 









to the ex- 
in the pol- 
he insurer 
loss by 
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—The Supreme court ] 
the conviction of a N 
dress manufacturer, Em 
Brown, for criminal : 
and a 15-month prison ser::. 
resulting from his refu 0 +2 
tify in a federal grand jur 
vestigation of garmen: in::- 
rackets. 
After twice refusing 4 
before the grand jury, B:- 
wa sked the same qué - 
Federal Judge Richard H. 1: 
and was ordered to answer ¢: 
When he refused he wa 
marily found guilty oY 
contempt and the n 
posed. 
The conviction an r 
were upheld by a dt 
the high court 
ter Stewar P: 
opinion. Chie rs 
ren was among thos v. 
caused by order of ! B: 
y whereas here the Fr. 
so caused. Addi 1 te 
were deemed to inclu Be 
tion by order of aut} te: 
lowing ire, it wou F 
be applicable here de: 
caused arc 
rection i 
I r but by w 
law (the ordinance ID 
therefore was not in 
any civil authority’ vi 
The appraisal pr tr 
licy does not @: 
: e0 
7 of 
' qu 
gr 
y ple: 
ti constructi\ . 
W submitted = 5 
= cher: 
ie re 
pic dis: 
" of 
sae aaealoy> Fe 
of the building sti af 
I In addition m: 
one. Under be 
there was he 
interest t 7 
Ww 
rmed. se 
= 4 o 
pl: 
pr 
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olds DIGESTS OF RECENT OPINIONS with the pr ms of N. J. S.| Dominick J. Ferrelli, of counsel). subject of damages, the court 

Ctior sea 2A: 24-1 et seq. Plaintiff did not Plaintiff leased a gasoline ser- | told the jury they might have 

1ABOR — ARBITRATION — An discharge under the follow the statutor procedure vice station from defendants un- | some difficulty but that this 

employee dissatisfied with the terms of the labor agreement: but insists instead that, ignor-} der a lease stating the term was was a question for them and 

determination of a labor arbi- that the Committee felt, how- | 1"8 the statute may sue the to start April 1, 1957. Defend-| they were to evaluate the sim- 





tration committee in a matter ever, that 
ss committed to it for ployme: 
cannot sue the Com- ti 
allegedly 8, 
and must 


$ proper 





lawfully 





scIOI 
decision. 
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for damages 
thereby, 
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would be 
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retary for 


ants were unable to deliver pos- 
session as the then tenant of 
the station, one Cooper, exercis- 
ed an option to renew his lease. 
Plaintiff brought this action for 





ilarity between the gas stations 
and consider the statements by 
Cooper. No exceptions were tak- 
en to the charge, defendant’s 
counsel stating it was satisfac- 
tory. No motion for new trial was 
made within the ten day period 
provided in R.R. 4:61-2 and no 
appeal was taken from the judg- 
ment 


The newly discovered evidence 


relied on was that of Cooper's 
accountant who indicated Coop- 
er had in fact sustained a loss 


rather than a profit in his oper- 
ation of the station. Defendants 
learned of this at least during 
the course of the trial, if not 
before, though not knowing the 
extent of the loss. They sought 
to excuse their failure to pro- 
duce this testimony on the 
ground the accountant, a non- 
resident, had first agreed to 
testify at the trial but later, 
when the trial was in progress, 
refused to do so on the ground 


it would be a violation of his 
confidential relationship with 
Cooper. 

Held: The accountant was a 


resident of Pennsylvania, which 
like New Jersey, has no statute 


changing the common law rule 
that communications between 
clients and accountant are not 
privileged. Defendants could 


therefore have taken his deposi- 
tion before trial pursuant to 
RR. 4:18-2. Moreover, R.R. 4:62- 
2 (b) provides that a judgment 

Continued col. 4) 


on page 9 
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for appeal where made in good 
faith and not for purpose of 
delay. 

—Held, in view of obvious trial 
errors and other facts which 
would work a manifest injus- 
tice if the judgment were per- 
mitted to stand, and in view 
of fact that counsel on rea- 
sonable belief that the errors 
could be reviewed on motion 
under R.R. 4:62-2 proceeded in 
that fashion rather than by 
appeal making his said mo- 
tion within the time to appeal, 
and thereafter appealed from 
denial of his motion, appeal 
considered as one within time 





from original judgment to 

permit review on the merits. 

Digested from opinion by 
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spondent — L. Haines 
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NONCONFORMING USES IN ZONING [to fom <elasien can his AB ‘ 

School in 1951. He was admitted see re 

During the past ten years, municipalities of New Jersey have | to the New Jersey mn at- mary S an 

made large investments in planning, subdivision contr and torney in 1953 anc a coun- He was pre we 

zoning ordinances, but zoning. except for the controversial re¢ lorin 1 1 1 the staff 1 Law Revie in : 

et in 





eption section, hus been larg 





oi the variance ana ¢ Ly 1 
to the framework of the 1928 statute. That statute, based upon 





Review 














t 
U.S. Department of Commerce ‘Model Law of 1926”, could i 1e Newark for the 1955 ] I , 2 
be expected to reflect the public and judicial acceptance of land Bow e in and was Junior Chamber of Commerce urt. Mr he 
use controls which has been so marked during nt years. This is | Lav yr Judge Meritorious blic Service Award ake de: 
especially true of the statutory eg egge regardil nonconform- — : o Te: 





ing buildings and uses (R.S. 40:55-48) which have re un- ) yrtize his invest- biog: P 
changed since the original tee atte of the state zoning enabling men q 20 f th 
Pr > 


law. be, in ace 


The statute now provides that ‘any nonconforming use 
structure existing at the time of the passage of an ordinance may 









































































be continued upon the lot or in the building so occupied and unt Mr. Wildste = Re 
such structure may be restored or repaired in the event ‘5 u Newark . | sh 
destruction thereof” The original purpose of the lang h stein & i th 
expressed by one of the principal counsel in the Village I l L hor of W 4 gp: 
case as follows: The uction of the 1lm- Service. A graduate im 
pr their nor . nd Ya] t 
“Within a period of another twenty wit Such a regulation College and Yale L 2 
number of such ‘nonconforming’ uses will s aki those we e sustained iting to restrictions was admitted I th 
peared, either through the necessity of enl: pon the extension or substant repair or rep ment of a3 
expansion which invariably is forbidde ; rminz structures 
ordinance, or by the owners realizing ink: i Cae are ain anc aun oe eeoiarit 
uneconomic to be located in a district which probably is not nae a Sanaa he d : oncor iain ica Ceti - peeanietsi9 
suitable for the nonconforming purpose, or by obsoles- thatat fin nmdat woste ; bik a ep sae Seer ene This ai 
cence, destruction by fire or by the elements or similar in- LER Ree ea eh ae abies 
ability to be used; so that many of these nonconforming acne: Se come kadsnss ; ae 
uses will ‘fade out,’ with a resulting substantial and defi- se seaehcfcieet at saan ai ass 
nite benefit to all communities.” SR S 
(Metzenbaum, The Law of Zoning (1930) p. 288) ace sites eats ; 
The experience of a quarter of a century has proved that time body may not in any case, after considerat t Tactors 
has not worked on the side of the elimination of - involved nelude that the it fa use after 
hibited uses. In the early days of zon ‘omplete safeguard time sufficient to a prope: ner an op- 
of existing property rights was probably necessary to assure OI ty to amortize s investment and make other uns 
acceptance of the agrees principie of zoning. But with the S d method of solving the problen 
ple fully established, it can now be recognized that nonconf Ss are reasonable ir 
uses tend to impair the sep ged of the zoning plan, and may actu- t s of the property own- 
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monopoly he use district in which his property is found tutionally invalid 
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] ees |} é rk, off on, on 
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uses. There are undoubtedly many m ies t l ) 

Willing to experiment with one or another of the modern ap- as 

proaches to this problem if they had legal power do so. The 

difficulty is that our statute is so phrased as to preclude local ef- | 







forts to deal with nonconforming uses 





In a recent decision in New 
contain the type of rigid protecti 
appears in the New Jersey law 
strong acceptance to the device 
period to be applied to nonconfor: 
Buffalo, 176 N. Y. Supp. 2d 598 (19% 
operage = Isiness which was located in < 
dential use. The zoning ordinance of the 
nonconforming uses to be c I 
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such uses “shall cease or shall be cl 
within three years from the effective 
the affected uses was “any junk yard” 
in question had been classified as a junk vard withi 
of this clause. In a four to three decision, the New York court of 
appeals held that the three year amortization provision —as m1 

per se unconstitutional. In broadly stated language, the 
opinion accepted the principle cf compulsory amortiz 
follows: 
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. Now that we are, for the first time squarely faced ‘ 
with the problem as to whether or not this right may be nuisance: (3) eminent domain; the subjects of pra 
terminated after a reasonable period, during which the permit as a conditional use.” cedure. 
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tr nt the Gelendant 'S|«NOT GUILTY,” YOU SHOULD 
Bound guilty AT LEAST 3 DAYS BEFORE 
Rule 8:3-1(a). Complaint; Notice THE RETURN DAY, STATE 
in Lieu of Complaint INTENTION TO THE 

tn 1953 the Supreme Court ap- K, WHOSE ADDRESS AND 


IN TURN, WILL NO- 
THE ARRESTING OF- 
-@ TO BE PRESENT ON 
RETURN DAY SO THAT 
AL MAY THEN PRO- 





MDT 


ind 





Rule 8:10-6(g). Adjournment; 









Bond for Release During 
inal Adjournment 
This rule provide 
"nm FT 3 
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way 


we can, 
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hearing and plead guilty. 
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resident defen and to the 
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in the rule which are not within 
the authority f the violations 


clerk and her traffic 
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Rule 8:12-5(b). Enlargement of 


















Time 
Part of provides 
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riod f rrecting an 
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may correct an ill egal sen- 
in 1 re- 
nee with- 
i ite of the 
judgment of tion but not 
hereafter. Ti also pro- 
s that the pe i for taking 





ended for a 








30 days 
ng of good 
ibsence of 

prejudice. 

Recommendation: To make the 
rule consiste ith Rule 8:7-11 
it should be to provide 
that the court not enlarge 
the period for ing or chang- 
ing lega Since ex- 
tension of g an 

ppeal sh anted by 
he provi- 

n should 
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N.J.S. 224:2-27. Fees on Appeals 
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State Law Governs Effect of Foreclosure On 
Junior Federal Liens 


Amount Required of U. S. For 
Redemption Includes Full 
Mortgage Debt 
A Federal tax lien is effectiveiy 
cut off by foreclosure of a prior 
mortgage conducted in accord- 
ance with, and with the notice 





to the U. S. required by State 
law. This was the holding of the 
U. S. Court of Appeals for the 
Third Circuit in U. S. v. Bros- 
nal opinion by McLaughlin, 


C.J 


same 


filed March 26, 1959. In the 
case, the court held that 
where the U. S. seeks to redeem 
it must tender the full amount 
of the prior mortgage debt and 


not merely the amount bid by 
the mortgagee at the Sheriff's 
sale 


In the case before the Court 
defendants were holders of a 
mortgage on Pennsylvania prop- 


erty which was prior to subse- 
quently filed Federal tax liens 


against the The 
mortgagee foreclosed and bought 
in the property at Sheriffs sale 
for $6,525.42, the amount 
sary to cover the cost of sale 
and local taxes. Notice of the 
foreclosure was given to the US. 
The mortgage debt was over 
$40,600. The U. S. subsequently 
sought to redeem under 28 U.S.C 
Sec. 2410(c) tendering $6,575.42 
This was rejected and the U. S. 
brought the present suit 
under Sec. 7403 of the Internal 
Revenue Code of 1954 to enforce 
and for sale of the prop- 


mortgagors. 


neces- 


they 


lien 
erty 
In the government’s 
claim that its lien had not been 
cut off as it had not been made 


ts 


rejecting 








which are not prescribed by fed- 
eral law.” 

On the subject of redemption 
the court said “One who seeks to 
redeem is proceeding on the hy- 
pothesis that the mortgage has 
never been foreclosed as to him. 
He can lift the mortgage only 
by paying it in full.” 
Testimonial Dinner To 
Arthur E. Armitage 


The Arthur E. Armitage testi- 
monial dinner sponsored by the 
South Jersey Division of Rutgers 
Law School Alumni Association 
will be held at Kenney’s Restau- 
rant, 531 Market Street, Camden, 
N.J., Thursday, April 2, 1959, at 
7:00 P. M. It will be preceded 
by a cocktail hour starting at 
6:00 P. M. 

Mr. Armitage is the founder of 
South Jersey Law School, which 
eventually merged into and be- 
came part of the State Univer- 
sity. 

The Committee in charge of 
this affair consists of: Samuel 
W. Strauss, Chairman; Angelo 


Malandra, Joseph Mennetti, E. 
Stevenson Fluharty, William 
Pascoe, William Geller, William 


Peel, William K. Dickey, R. Coop- 
F. Van Is- 


er Brown, Matthew 
tendal, Angelo Falcioni, Fred 
Gravino, J. Bernard Rogovoy, 


Nathaniel Rogovoy, William M. 
Snyder and Honorable W. Thom- 
as McGann 

Tickets are obtainable from 
Samuel W. Strauss, Chairman, at 
115 N. 4th Street, Camden, N. J. 
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verse. A like rule applies in crim- 
inal cases, where the prosecution 
is under a legal duty to call wit- 
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tion. In_absence of an express 
legal duty courts have at times 
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impeachment on that basis 
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Impeachment 


(Continued from page 7) 


radical for contemporary con- 
sumption these provisions were 
rejected in New York but became 
law, in substance, in England 
with the passage of the Common 
Law Procedure Act of 1854. 
Four American jurisdictions, 
Florida, New Mexico, Vermont, 
and Virginia have passed legis- 
lation in substance identical to 
the English Act, incorporating 
the English provision that the 
witness must prove to be ad- 
erse. In 1869 a statute was 
enacted in Massachusetts pro- 
viding that a party may prove 
that his witness has at other 
times made statements incon- 
sistent with his present testi- 
mony.” The Massachusetts stat- 
ute, in turn, has furnished the 
basis for legislation in at least 
eight jurisdictions." Two of these 
jurisdictions allow evidence of 
bad character if the witness is 
indispensable.” Statutory provi- 
sions in Louisiana and Texa 
apply only in criminal cases, 
though judicial decisions make 
the rules applicable in civil cases 
as well.” The Wisconsin statute 
applies only to criminal proceed- 
ings but restricts impeachment 
to situations where the judge 
regards the witness as hostile 
and where the statement itself 
is in writing or in the form of a 
phonographic report.” Wisconsin 
will permit impeachment with- 
out ponent of statute in civil 
matters, subject to the discre- 
tion of the trial judge.” Two 
statutory provisions in New York 
sanction impeachment by prior 
inconsistent statements, how- 
ever, the strength of these pro- 
visions is in large part dissipated 
by a requirement that the prior 
statements be in writing or un- 
der oath The District of 
Columbia and Georgia allow im- 
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Essex Bar To Honor Justices Hall and Sebetiinc 
and Judge Scherer 





The Guests of Honor at the Ton Repertory Company will 
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the Ziegfeld Follies, Earl Carroll 
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marks. At the conclusion of this Senator Mansfield To 
aspect of the affair, the Bon Address N.Y.U. Law 
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NEW JERSEY BUREAUS | wanstieia, wi e the principal 
WILLIAM C. FAY, General Manage: speaker at the 71st annual din- 
MAIL: Box 643, Newark 1, N. J. acne of the New York Un = 
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PATENT ATTORNEY NYU Sc ) ‘a | ! j 
Formerly Patent Advisor, ues ’ expe — nd 
U.S. Gov., Dept. of the Army ne nna ee ea t 3 4 
Chamber of Commerce Bidg., areas WE NA 
24 Branford Place, Newark, N. J. pi oe Jus ety Martin M. I 
Mitchell 3-6136 of the Appell D yn 
New York Sta Sup e Cou 











NORMAN N. POPPER Commissioner Stephen P Ken 
REGISTERED PATENT 1y, & me Fr Ol Une n 
ATTORNEY 
17 Academy St., Newark 2, N. J. 
Mlichell 2-1406 


Services available to attorneys only 
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3 DIFFERENT 
OUTFITS 
STARTING AT 


$15.00 






*Optional 
Gold Lettering $1.00 
Printed Minutes $1.00 


the Unicorp completely integrated 


New and already in demand, 
Corporate Outfit Library solves the time and space problem in many 


offices. 

Because of its compact format, All-State’s Unicorp fills all corporate 
requirements with 60% less bulk—and is produced with the same high 
printing and engraving specifications as the standard corporate outfit. 


Write or phone for all necessary data. 


(On Orders Received by Noon) 


MArket 4-5577 
ALL-STATE orice suppty co. 


502 HIGH STREET @ NEWARK 2,N. J. 


Shipped prepaid within 5 hours. 
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ieee i eae TITLE INSURANCE COMPANY 
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Organized by N.J. Lawyers - Operated forN.J.Lawye™ RR. 
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